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THE IMPACT OF THE NEW ILLINOIS 

 CIVIL UNION LAW  

 

 

I. Background: 

 

 On January 31, 2011, Governor Quinn signed into law the Illinois Religious Freedom 

Protection and Civil Union Act (the “Act”).  750 ILCS 75/1.  The law is officially known as the 

Illinois Religious Freedom Protection and Civil Union Act and went into effect as of June 1, 

2011.  The Act itself is not very long.  A complete copy of the Act follows these written 

materials. 

 

II. Purpose of the Act:   

 

 The purpose of the Act is stated very clearly in Section 5 of the Act.  Section 5 indicates 

“the Act shall be liberally construed and applied to promote its underlying purposes, which are to 

provide adequate procedures for the certification and registration of a civil union and provide 

persons entering into a civil union with the obligations, responsibilities, protections, and benefits 

afforded and recognized by the law of Illinois for spouses.”  750 ILCS 75/5.  The Act basically 

has two purposes:  (1) provide the procedures for a civil union; and (2) provide equal rights and 

benefits to those parties to a civil union as provided under Illinois law to married couples.  

 

 A “Civil Union” is defined as a legal relationship between 2 persons, of either the same 

or opposite sex, established pursuant to the Act.  750 ILCS 75/10.  

 

 The Act did not try to specifically amend all the Illinois laws as to spouses.  Instead, it 

provides a broad overriding policy.  In addition, the Act is new so there is no case law yet on 

how to interpret the Act.  It should be noted that other states and countries have had civil union 

laws for several years.  Some of the laws are similar to the Act as the laws permit both same sex 

and opposite sex civil unions.  Other laws will be limited to just same sex civil unions. 

 

 The Chicago Tribune reported that more than 1,600 couples applied for civil unions in 

Illinois in the first month after it was enacted. 

 

III. Process to Obtain a Civil Union: 

 

A. Prohibited Civil Unions:  Section 25 of the Act provides that a Civil Union is 

prohibited unless both parties are 18 years of age.  In addition, there can be no other civil unions 

or marriage of one of the parties.  A civil union is prohibited between an ancestor and descendant 

or between siblings regardless of whether the relationship is by half or whole blood or by 

adoption.  A civil union is prohibited between an aunt, uncle, niece, nephew and a civil union is 

prohibited among first cousins.  750 ILCS 75/25.  These provisions are similar to those 

provisions for marriage under the Illinois Marriage and Dissolution of Marriage Act.  750 ILCS 

5/101. 
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B. Process:  The Act provides for an application, a license and a certificate.  The 

Director of Public Health is in charge of prescribing the application form.  The application form 

is to include name, sex, occupation, address, social security number, date and place of  birth, the 

names of any parents or guardians of the persons, whether the persons are related to each other, 

and if so, their relationship, if the parties were previously married or party to a civil union.  750 

ILCS 75/30. 

The parties need to complete the application, pay the application fee and then present the 

application to the County Clerk.  If the County Clerk is satisfied, the County Clerk will issue a 

license and a certificate.  Similar to a marriage license, the license is effective in the county 

where it was issued for a period of 60 days.  The certificate needs to be completed and returned 

to the County Clerk within 10 days of the civil union. 

 Under the Act, the County Clerk must satisfy him or herself that the persons are not 

prohibited from entering into a civil union.  Upon receipt of the completed certificate, the County 

Clerk shall notify the Department of Public Health and then each month the County Clerk is to 

report to the Department of Public Health the number of civil union applicants, licenses or 

certificates. 

 

C. Certification:  How do parties to a civil union obtain the necessary certification 

after they are issued a license?  The Act provides that a civil union can be certified by a judge in 

a court of record, a retired judge, judge of court of claims, County Clerk with more than 

2,000,000, public officials who have the power for marriages or in accordance with any religious 

denomination, Indian Nation, Tribe or Native Group.  750 ILCS 75/40.  The person performing 

the civil union is to complete the certificate and forward it to the County Clerk. 

IV. Parties to a Civil Union Rights:   

 

A. Rights of Parties to a Civil Union:  The Act quite simply states that a “party to a 

civil union” means and shall be included in any definition or use of the term “spouse,” “family,” 

“immediate family,” “dependant,” “next of kin,” and other terms that denote the spousal 

relationship as those terms are used throughout the law.  750 ILCS 75/10.  This section is 

reinforced by Section 20 of the Act which provides that “a party to a civil union is entitled to the 

same legal obligations, responsibilities, protections and benefits as are afforded or recognized by 

the law of Illinois to spouses, whether they derive from statute, administrative rule, policy, 

common law, or any other source of civil or criminal law.”  751 ILCS 75/20.  The important 

thing to note is that the Act can only impact Illinois law.   

B. Federal Defense of Marriage Act:  One of the significant conflicts that exist with 

the Act is the Federal Defense of Marriage Act.  Historically issues as to marriage have been left 

to the states.  However, the federal government enacted in 1996 (under President Clinton) the 

Defense of Marriage Act (“DOMA”) and it contains two provisions.  The first is that it prohibits 

the recognition of same sex relationships under federal law because DOMA expressly provides 

that the word marriage means only a legal union between one man and one woman as husband 

and wife and the word spouse refers only to the spouse of the opposite sex of the husband or 

wife. 
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  The General Accounting Office has indicated that the Defense of Marriage Act has 

probably impacted over 1,049 federal laws.  A number of these laws are ones that you are very 

familiar with on a daily basis.  For example, tax filing status, calculation of tax rates, federal 

benefits for spouses, employment, and health insurance for a spouse.   

A significant one is the current federal estate tax permit provides an unlimited marital 

deduction for transfers to a surviving spouse at death.  This marital deduction would not be 

available to a surviving civil partner.  In addition, transfers between spouses are not subject to 

the federal gift tax; however a civil partner will not qualify as a spouse for this exception. 

 The second part of DOMA is that it permits states to refuse to recognize same sex 

relationships from other states.  Prior to the Act, Illinois law did not recognize same sex 

relationships from other states pursuant to an Illinois Attorney General Opinion.  

 

V. The Act’s Impact on Illinois Real Estate Law: 

 

 Illinois laws permit husbands and wives to hold their homestead property as tenants by 

the entirety.  765 ILCS 1005/1c.  Tenancy by the entirety for a personal residence is often very 

important as such ownership does not allow the spouses to dispose of their respective shares 

unless both partners agree.  In addition, a creditor that only has judgment against one spouse 

cannot sell the property to satisfy its judgment.   

 

 A question raised is can civil union partners own property as tenants by the entirety.  The 

Tenants by the Entirety Act initially provided that the instrument needed to identify the parties as 

husband and wife.  The law was amended in 2002 to remove the requirement.  Nonetheless, as a 

good practice, it is still wise to identify the couple as husband and wife.  The general consensus 

is that the parties to a civil union shall be able to hold such property as tenants by the entirety and 

the conveyance of two such parties should make clear that they are parties to a civil union that 

was established pursuant to the Act. 

 

 The Act also impacts lending as each civil partner to a civil union has a homestead 

exemption in the homestead property.  So lenders that make loans to civil union partners and use 

homestead property as collateral will need to make sure they have both civil parties sign and 

waive their homestead rights to have a valid mortgage as to those homestead rights.  735 ILCS 

5/12-904. 

 

VI. Health Care Surrogate Act:   

 

Another example of the Act’s impact is the Health Care Surrogate Act.  755 ILCS 40-1.  

This Act provides a priority of these individuals that can make decisions for patients about 

medical treatment and life care absent a valid health care power of attorney.  Under the Health 

Care Surrogate Act, a partner of an unmarried patient is designated a close friend and that is the 

last level of decision-making priority.  The first and second priorities belong to the patient’s 

guardian of the person and the spouse.  Given the Act and the broadness of the Act’s purpose, a 

civil union partner would now have the same priority as the spouse.   
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Similarly, in the situation where a guardianship may become necessary for a disabled 

person, courts will now have to give consideration to appointing a party to the civil union with 

the disabled person as the priority for the guardianship appointment.  Courts generally appoint 

spouses as guardians.  When proceeding with court actions in a guardianship, notices will now 

have to be given to spouses and practitioners will need to make sure that they are giving notices 

to a civil union partner. 

 

VII. Probate Code:   

 

Under the Illinois Probate Code, spouses have certain rights.  If a person dies without a 

will, the Probate Court provides rules of descent and distribution.  755 ILCS 5/2-1.  For example, 

if there is a surviving spouse and no descendants, the entire estate is to be distributed to the 

surviving spouse.  755 ILCS 5/2-1(d).  A surviving civil partner to a civil union would be 

considered the surviving spouse. 

 

“Interested person” is a defined term under the Probate Act and includes spouses.  755 

ILCS 5/1-2.1.  The Probate Act requires notices be provided to interested persons which will 

now include a party to a civil union.  Examples include the right to contest a will or any 

inventory or accounting filed. 

 

Section 15-1 provides for a spouse’s award.  755 ILCS 5/15-1.  A party to a civil union 

would be eligible for this award.  A spouse can also renounce their spouse’s will and there is a 

right to, instead of taking under the will, take a percentage of the property.  755 ILCS 5/2-8.Now 

civil union partners will have the right to renounce a will. 

 

 One thing to make clear is that the Illinois law is not limited to same sex couples.  In fact, 

many older individuals may find a civil union more attractive than marriage because of the fact 

that the federal law does not recognize civil unions.  Some elderly individuals may choose not to 

re-marry because if they did they would lose certain federal pension or social security benefits.  

However, they may have a close enough relationship with a party that they want to be in a 

situation to provide health care decisions for that person.  So by creating a valid civil union under 

the Act which now allows them to be recognized as spouses under Illinois law, but would not 

allow the union to be recognized as spouses under federal law and may be able accomplish both 

attributes.   

 

VIII. Dissolution of a Civil Union: 

 

 The Act is clear that the dissolution of a Civil Union is to be handled identical to a 

dissolution of a marriage. Section 45 of the Act provides that dissolution of a civil union should 

be granted if it meets the grounds for dissolution under Section 401 of the Illinois Marriage and 

Dissolution of Marriage Act.  750 ILCS 75/45.  Section 45 incorporates a number of the 

provisions of the Illinois Marriage and Dissolution of Marriage Act. 

 

 Under the Illinois Marriage and Dissolution of Marriage Act, property acquired after the 

marriage is considered “marital property” and upon dissolution of the marriage the marital 
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property is to be divided equitably between the parties regardless of who acquire the property or 

how title to the property was held.  Parties to a civil union are entitled to the same treatment. 

 

 In addition, Section 45 provides that any person that enters into a civil union in Illinois 

consents to the Illinois court system for the purpose of any action relating to a civil union even if 

one or both parties cease to reside in the State of Illinois. 

 

IX. Recognition: 

 

As mentioned above, Illinois law now recognizes a marriage between persons of the same 

sex.  This was not the law of Illinois before the Act.  Section 60 of the Act provides that a 

marriage of the same sex, civil union or a substantially similar legal relationship other than 

common law marriage that is legal in another jurisdiction shall be recognized in Illinois as a civil 

union. 

 

This is significant in the context of dissolution of the civil union 

 

X. Summary: 

 

While the Act is simple and short, it is far reaching with its scope.  Above are a few 

common examples of how the Act impacts Illinois law.  Because of the conflict with the federal 

Defense of Marriage Act, those persons advising civil union partners will need to understand and 

take into account the fact that federal law does not recognize civil unions and need to reconcile 

those issues with the Illinois issues. 
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FAMILIES 
(750 ILCS 75/) Illinois Religious Freedom Protection and Civil Union Act. 

 
    (750 ILCS 75/1) Sec. 1. Short title. This Act may be cited 

as the Illinois Religious Freedom Protection and Civil Union 

Act.  
(Source: P.A. 96-1513, eff. 6-1-11.) 

 
 

    (750 ILCS 75/5)  Sec. 5. Purposes; rules of construction. 

This Act shall be liberally construed and applied to promote 

its underlying purposes, which are to provide adequate 

procedures for the certification and registration of a civil 

union and provide persons entering into a civil union with the 

obligations, responsibilities, protections, and benefits 

afforded or recognized by the law of Illinois to spouses.  
(Source: P.A. 96-1513, eff. 6-1-11.) 

 
 

    (750 ILCS 75/10)  Sec. 10. Definitions. As used in this 

Act: 
    "Certificate" means a document that certifies that the 

persons named on the certificate have established a civil 

union in this State in compliance with this Act. 
    "Civil union" means a legal relationship between 2 

persons, of either the same or opposite sex, established 

pursuant to this Act. 
    "Department" means the Department of Public Health. 
    "Officiant" means the person authorized to certify a civil 

union in accordance with Section 40.  
    "Party to a civil union" means a person who has 

established a civil union pursuant to this Act. "Party to a 

civil union" means, and shall be included in, any definition 

or use of the terms "spouse", "family", "immediate family", 

"dependent", "next of kin", and other terms that denote the 

spousal relationship, as those terms are used throughout the 

law.  
(Source: P.A. 96-1513, eff. 6-1-11.) 

 
 

    (750 ILCS 75/15)  Sec. 15. Religious freedom. Nothing in 

this Act shall interfere with or regulate the religious 

practice of any religious body. Any religious body, Indian 

Nation or Tribe or Native Group is free to choose whether or 

not to solemnize or officiate a civil union.  
(Source: P.A. 96-1513, eff. 6-1-11.) 

 
 

    (750 ILCS 75/20)  Sec. 20. Protections, obligations, and 

responsibilities. A party to a civil union is entitled to the 

same legal obligations, responsibilities, protections, and 

benefits as are afforded or recognized by the law of Illinois 

to spouses, whether they derive from statute, administrative 

rule, policy, common law, or any other source of civil or 

criminal law.  
(Source: P.A. 96-1513, eff. 6-1-11.) 
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    (750 ILCS 75/25)  Sec. 25. Prohibited civil unions. The 

following civil unions are prohibited: 
        (1) a civil union entered into prior to both parties  
     attaining 18 years of age;  
        (2) a civil union entered into prior to the  

    
dissolution of a marriage or civil union or substantially 

similar legal relationship of one of the parties;   
        (3) a civil union between an ancestor and a  

    
descendent or between siblings whether the relationship is 

by the half or the whole blood or by adoption;  
        (4) a civil union between an aunt or uncle and a  

    
niece or nephew, whether the relationship is by the half 

or the whole blood or by adoption; and  
        (5) a civil union between first cousins.  
(Source: P.A. 96-1513, eff. 6-1-11.) 

 
 

    (750 ILCS 75/30) Sec. 30. Application, license, and 
certification.  
    (a) The Director of Public Health shall prescribe the  

    
form for an application, license, and certificate for a 

civil union.  
    (b) An application for a civil union shall include the  
     following information:  
        (1) name, sex, occupation, address, social security  

    
number, date and place of birth of each party to the civil 

union;   
        (2) name and address of the parents or guardian of  
     each party;  
        (3) whether the parties are related to each other  
     and, if so, their relationship; and   
        (4) in the event either party was previously married  

    

or entered into a civil union or a substantially similar 

legal relationship, provide the name, date, place and the 

court in which the marriage or civil union or 

substantially similar legal relationship was dissolved or 

declared invalid or the date and place of death of the 

former spouse or of the party to the civil union or 

substantially similar legal relationship.  
    (c) When an application has been completed and signed by 

both parties, applicable fees have been paid, and both parties 

have appeared before the county clerk, the county clerk shall 

issue a license and a certificate of civil union upon being 

furnished satisfactory proof that the civil union is not 

prohibited. 
    (d) A license becomes effective in the county where it was 

issued one day after the date of issuance, and expires 60 days 

after it becomes effective. 
    (e) The certificate must be completed and returned to the 

county clerk that issued the license within 10 days of the 

civil union.  
    (f) A copy of the completed certificate from the county 

clerk or the return provided to the Department of Public 

Health by a county clerk shall be presumptive evidence of the 

civil union in all courts.  
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(Source: P.A. 96-1513, eff. 6-1-11.) 
 
 

    (750 ILCS 75/35) Sec. 35. Duties of the county clerk.  
    (a) Before issuing a civil union license to a person who 

resides and intends to continue to reside in another state, 

the county clerk shall satisfy himself or herself by requiring 

affidavits or otherwise that the person is not prohibited from 

entering into a civil union or substantially similar legal 

relationship by the laws of the jurisdiction where he or she 

resides. 
    (b) Upon receipt of the certificate, the county clerk 

shall notify the Department of Public Health within 45 days. 

The county clerk shall provide the Department of Public Health 

with a return on a form furnished by the Department of Public 

Health and shall substantially consist of the following items: 
        (1) a copy of the application signed and attested to  

    

by the applicants, except that in any county in which the 

information provided in a civil union application is 

entered into a computer, the county clerk may submit a 

computer copy of the information without the signatures 

and attestations of the applicants;   
        (2) the license number; 
        (3) a copy of the certificate; and 
        (4) the date and location of the civil union. 
    (c) Each month, the county clerk shall report to the 

Department of Public Health the total number of civil union 

applications, licenses, and certificates filed during the 

month. 
    (d) Any official issuing a license with knowledge that the 

parties are thus prohibited from entering into a civil union 

shall be guilty of a petty offense.  
(Source: P.A. 96-1513, eff. 6-1-11.) 

 
 

    (750 ILCS 75/40)  Sec. 40. Certification. A civil union 

may be certified: by a judge of a court of record; by a 

retired judge of a court of record, unless the retired judge 

was removed from office by the Judicial Inquiry Board, except 

that a retired judge shall not receive any compensation from 

the State, a county, or any unit of local government in return 

for the solemnization of a civil union and there shall be no 

effect upon any pension benefits conferred by the Judges 

Retirement System of Illinois; by a judge of the Court of 

Claims; by a county clerk in counties having 2,000,000 or more 

inhabitants; by a public official whose powers include 

solemnization of marriages; or in accordance with the 

prescriptions of any religious denomination, Indian Nation or 

Tribe or Native Group, provided that when such prescriptions 

require an officiant, the officiant be in good standing with 

his or her religious denomination, Indian Nation or Tribe or 

Native Group. The person performing a civil union shall 

complete the certificate and forward it to the county clerk 

within 10 days after a civil union.  
(Source: P.A. 96-1513, eff. 6-1-11.) 
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    (750 ILCS 75/45) Sec. 45. Dissolution; declaration of 
invalidity. Any person who enters into a civil union in 

Illinois consents to the jurisdiction of the courts of 

Illinois for the purpose of any action relating to a civil 

union even if one or both parties cease to reside in this 

State. A court shall enter a judgment of dissolution of a 

civil union if at the time the action is commenced it meets 

the grounds for dissolution set forth in Section 401 of the 

Illinois Marriage and Dissolution of Marriage Act. The 

provisions of Sections 401 through 413 of the Illinois 

Marriage and Dissolution of Marriage Act shall apply to a 

dissolution of a civil union. The provisions of Sections 301 

through 306 of the Illinois Marriage and Dissolution of 

Marriage Act shall apply to the declaration of invalidity of a 

civil union.  
(Source: P.A. 96-1513, eff. 6-1-11.) 

 
 

    (750 ILCS 75/50)  Sec. 50. Application of the Civil 
Practice Law. The provisions of the Civil Practice Law shall 

apply to all proceedings under this Act, except as otherwise 

provided in this Act. A proceeding for dissolution of a civil 

union or declaration of invalidity of a civil union shall be 

entitled "In re the Civil Union of ... and ...". The initial 

pleading in all proceedings under this Act shall be 

denominated a petition. A responsive pleading shall be 

denominated a response. All other pleadings under this Act 

shall be denominated as provided in the Civil Practice Law.  
(Source: P.A. 96-1513, eff. 6-1-11.) 

 
 

    (750 ILCS 75/55) Sec. 55. Venue. The proceedings shall be 
had in the county where the petitioner or respondent resides 

or where the parties' certificate of civil union was issued, 

except as otherwise provided herein, but process may be 

directed to any county in the State. Objection to venue is 

barred if not made within such time as the respondent's 

response is due. In no event shall venue be deemed 

jurisdictional.  
(Source: P.A. 96-1513, eff. 6-1-11.) 

 
 

    (750 ILCS 75/60) Sec. 60. Reciprocity. A marriage between 
persons of the same sex, a civil union, or a substantially 

similar legal relationship other than common law marriage, 

legally entered into in another jurisdiction, shall be 

recognized in Illinois as a civil union.  
(Source: P.A. 96-1513, eff. 6-1-11.) 

 
 

    (750 ILCS 75/90) Sec. 90. Severability. If any part of this 
Act or its application to any person or circumstance is 

adjudged invalid, the adjudication or application shall not 

affect the validity of this Act as a whole or of any other 

part.  
(Source: P.A. 96-1513, eff. 6-1-11.) 
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